Technology Law Group, L.L.C.™
5335 Wisconsin Avenue, NW
Suite 440
Washington, DC 20015

202-895-1707
FACSIMILE 202-478-5074
EMAIL nende@tlgdc.com

September 20, 2007

By Electronic Filing

Marlene H. Dortch

Secretary

Federal Communications Commission
236 Massachusetts Ave, N.E

Suite 110

Washington, DC 20002

Re:  Notice of ex parte Oral Presentation Relating to
Implementation of the Pay Telephone
Reclassification and Compensation Provisions
of the Telecommunications Act of 1996
CC Docket 96-128

Dear Ms. Dortch:

Pursuant to 8 1.1206 of the Commission’s rules, 47 CFR 1.1206, the Payphone
Association of Ohio (“PAQ”), hereby provides notice of an oral ex parte presentation relating to
the above-captioned matter. On September 18, 2007, Messrs. Howard Meister and Mark
Higgins of the Payphone Association of Ohio appeared together with Neil Ende and Greg Taylor
of Technology Law Group, counsel to PAO. Attending on behalf of the Commission were,
Tamara Preiss and Diane Griffin, of the Office of General Counsel, and Al Lewis, Pamela Arluk
and Lynne Engledow, of the Pricing and Policy Division.

PAO discussed generally with Commission staff, the December 28, 2006 Petition of the
Payphone Association of Ohio to Preempt and for a Declaratory Ruling, Comments from other
parties on PAO’s Petition, PAO’s February 20, 2007 Reply Comments, the Public Utilities
Commission of Ohio’s proceedings and orders, the Supreme Court of Ohio’s ruling, various FCC
orders and the implications of each of these matters on the instant proceedings.

In the course of the discussions regarding the above issues, PAO also presented and the
participants discussed the implications of several documents (attached hereto) to this proceeding
and to the 10™ Circuit’s recent decision in TON Services v. Qwest Communications.
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NOTE: CONFIDENTIAL ENCLOSURES

TELEcoy,
Rogaer Montgoma . MU
Talocnmnuniﬂstizhl biviaion . FLing ATiong
Public Utilities Commismion of ohio ’44?1 6
180 East Broad Street, 3rd Floor i 997
Columbus, Ohlo 43215=-3793 RECE”VEQ

Re: Pay Telsphone Tariffs
Dear Mr. Montgomery:

., Tranawitted with this letter ars cost support materials
relating to tha COCOT-Coin Lina and €OCOT Line taviffs of
Ameritech Ohio.

Thase paterials, along with othar matsrials baing tiled
concurrantly (coples of which ars also being provided to you),
ars submitted unday tha pay telephons pravipions of Section 276
of the Talacompunications Act of 1996 and the orders of ths
rederal Communicatlons Commiamsion ("FCC") izplamenting that lay
in its CC Dockst No. 96-138B. Thers, the rcC has raquirsd Loeal
Exchange Carriers (among othar things) to file certain tirirls
with state requlatory commimsions in order that tha LECS’
affiliated payphone operations may bacome sligible to recsiva

payphons compansation from intersxchange carriers. To the sxtent
:that such tariffs did not already axintl the above-namad tirifts
0

wara originally filed with this gomeigaion under such FOC erdars
and pursuant to the applicable provisions of Advantaga Ohio.

. In tha kpore recent Order of ths Chisf, Common Carrisy
Bureau, relaaspad April 1%, 1997, the FCC has clarified the intent
of its earlier ordore to require that the LEC2’ stats tarirfs
meet the "nav sarvices test" set out in the FOC's rulas at 47
C.F.R. 61.49%(g)(2), without regard to whether any of the services
wars actually "naw* ssrvices. Tha anclosad matarials are o
intendad to cure any technical defects in that regard.

As reflected in the PeC’s April 15 Order, Aimeritech
thio has agraed that if state commissions, upon reviewlng thasa
new matsrlals concerning the *new services test,” rsquirs any

20086 13:07-8T. 13:08-/No. BB22T782641
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tariff rates to ba revizad doynvard, Amaritach chio will make
refunds of thoss ratas back ‘through April 1%, 1937, Hovevar,
Ameritach Ohio bellaves that the above-listed tariffs met the
FCC’3 new gervices test at the tire of such tariffs’ f{ling ang
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“submitted at that time, would have fully demonstratsd their

compliance. Therefore, the further docunentation doas not raguli
in any change in the existing rates in those tarigfrs.
Consequently, it will not be necesmary for this commission to
take any further action. Indesd, the FCC’a April 15 Order, in
Paragraph @, specitically contezplates that state copmissions ma)
concluda that existing tariffs ars consistent with the
regquiransnts of sacticn 276 and tha FCC’s saveral orders and tha
"in such case no furthar filings ara required,n

These cost studiss are submitted to you on &
propristary bamsip, as is custonary in the casa of such cost

studies.

. Thank you fer _¥our attention to this wmatter. plsase
contact at 614/223-5930 1f you have any questions.

Very truly yours,
Vitar R e -
— Vitas R, Cyvas

Enclosures
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BEFORE CECERIR-nacKET)
THE PUBLIC UTILITIES COMMISSION OF OHIO 9SFEB22 PM e
In the Matter of the Commission’s Investigation ) P U C 0
Into the Implementation of Section 276 of the )
Telecommunications Act of 1996 ) Case No. 96-1310-TP-COI
Regarding Pay Telephone Services. )

AT&T’s ISSUES LIST

On February 2, 1999, the Commission issued an entry granting the Payphone
Association of Ohio’s (PAQ) motion for an evidentiary hearing in regard to issues
surrounding § 276 of the 1996 Telecommunications Act. In addition, the Commission
scheduled a prehearing conference held on February 11, 1999. At that conference, the
Attorney Examiner directed each party to submit an “Issues List,” on or before February
22, 1999, identifying the issues each party believes should be addressed in this
proceeding. By this pleading, AT&T Communications of Ohio, Inc. (AT&T) submits its

list of issues.

Background

The 1996 Act requires the FCC to prescribe regulations which promote
competition among payphone service providers and promote the widespread deployment
of payphone service to the benefit of the general public. Specifically, Section 276(b)

directs the FCC to:

(A) establish a per call compensation plan to ensure that afl
payphone service providers are fairly compensated for each
and every completed intrastate and interstate call using their
payphone . . .

(B) discontinue the intrastate and interstate carrier access
charge payphone service elements and payments in effect on
such date of enactment, and all intrastate and interstate
payphone subsidies from basic exchange and exchange access
revenues, in favor of a compensation plan as specified in
subparagraph (A);

This iz to cextify that the images appearing are an
accurate and complete reproducticn of a cage fila

dccunment dealivere n e regular course of busineag.
Tachnician 4 ¢ ' A~ Date Processed L__ﬁ‘ 23 -



(C) prescribe a set of nonstructural safeguards for Bell

operating company payphone service to implement the

provisions of paragraphs (1) and (2) of subsection (a) of this

section, which safeguards shall at a minimum, include the

nonstructural safeguards equal to those adopted in the

Computer Inquiry-II1 (CC Docket No. 90-623) proceeding.
47 U.8.C. § 276(Db).

Acting on this grant of authority, the FCC has held that prices for network
services must be based on a relationship to the costs associated with the service in order
to promote competition in the payphone industry. Thus, the FCC implemented the New
Services Test as the standard to assure that intrastate rates are cost-based. . FCC Report

and Order CC Docket 96-128, 96-388 dated September 20, 1996; FCC Order on

Reconsideration, 96-439 dated November 8, 1996; 47 C.F.R. § 61.49. The New Services

Test requires unbundled features and functions which are cost-based and
nondiscriminatory and based on Computer III tariffing guidelines. Essentially, the New
Services Test establishes that network access services be priced at a level not greater than
the TSLRIC of the service plus a reasonable allowance for overhead expenses. 47 C.F.R.
§ 61.49(g)(2).

The FCC clearly places the burden of proof on LECs to show that the service
elements in the payphone tariff are cost-based and do not recover more than a reasonable
portion of the overhead costs in compliance with the New Services Test. 47 C.F.R.

§ 61.49. The FCC states that each tariff filing in compliance with the New Services Test
must include cost data sufficient to show the recovery is not more than a reasonable

portion of the carriers overhead. 47 C.F.R. §61.49(g)(2); FCC Order CC Docket No. 93-

129, dated October 28, 1996. Thus, whatever issues the Commission might decide to



address in this § 276 investigation, it must make it perfectly clear that the incumbent
LECsS bear the burden of proving compliance with § 276.
Issues List

Based on this background, AT&T provides the following list of issues that should
be considered in this proceeding. In the first instance, however, AT&T notes that it does
not offer this list as an all-inclusive list of issues that must be addressed in this
proceeding. In fact, AT&T would expect that the various parties to this case,
representing varying interests, would offer differing, yet wholly reasonable, issues.

Based on the plain terms of § 276, the FCC’s rules and orders implementing that
section, and the Commission’s February 2, 1999 Entry, AT&T believes the following
issues must be addressed in this case:

1. Whether LECs subsidize any of their own payphone services with revenue
derived from business or residential services provided to the LEC’s end-users or from
access services provided to toll providers. Specifically, this must include an investigation
into whether the LEC’s retail payphone operations are subsidized by other exchange or
exchange access services.

2. Whether LECs provide cost-based rates in local exchange services pursuant to
the New Services Test.

3. Whether the quality of the local exchange service provided by the LECs to
IPPs permit the IPPs to compete on an equal basis with the payphones owned by the

LECs or their affiliated payphone providers.



4. Whether the LEC’s submitted cost studies comply with the forward-looking
standards for determining direct costs already approved in PUCO Case No. 96-922-TP-
UNC and the Commission’s 845 Guidelines.

5. Whether the LEC’s, in certifying compliance with the New Services Test, used
an appropriate methodology for calculating a reasonable portion of overhead for purposes
of the New Services Test, and, if so, whether any such proposed overhead allocation
methodology should differ from that already approved in PUCO Case No. 96-922-TP-
UNC and the Commission’s 845 Guidelines.

6. Should the LECs End-User Common Line Charge revenue (if any) be
deducted in order to establish a rate for exchange services provided to payphone
providers.

7. Since the effective date of the rates under the New Services Test is April 15,
1997, the Commission must establish the LEC’s obligation to reimburse or provide credit

to its customers for payphone services from April 15, 1997 to implementation.

AT&T notes that each of these issues were addressed in the recently concluded
hearing in the Michigan payphone case. MSPC Case No. U-11756. In fact, on February
12, 1999, the ALJ in that matter submitted a proposed order finding that (i) Ameritech
and GTE have not complied with the New Services Test; and (iii) Ameritech and GTE
discriminate in the offer of payphone service. Since GTE and Ameritech have filed
almost identical cost studies in this case, AT&T believes the evidence here will likely

lead the Commission to the same conclusions.



AT&T looks forward to participating in this docket and addressing the above-
noted issues.
Dated: February 22, 1999

Respectfully submitted,

David J. Chorze
AT&T Law Dept.

222 West Adams, Suite 1500
Chicago, IL 60606

(312) 230-3503

Benita A. Kahn

Vorys, Sater, Seymour & Pease, L.L.P,
52 East Gay Street

P.O. Box 1008

Columbus, Ohio 43216-1008
(614) 464-6400

CERTIFICATE OF SERVICE
I, Cova Freeman, certify that on February 22, 1999, I caused a copy of the

foregoing Issues List to be served on the parties by U.S. regular mail or by facsimile as

Cova Freeman

designated on the attached service list.




*lon F. Kelly, Esq.

for Ameritech Ohio

150 East Gay Street, Room 4-C
Columbus, OH 43215

Kathy E. Hobbs

for ALLTEL/WRTC
Fifth Third Center

21 East State Street
Columbus, OH 43215

Tami J. Pontious

for Ayersvilie Telephone Company
27932 Watson Road

Defiance OH 43512

Buckland Telephone Company
P.O. Box 65

105 South Main Street
Buckland, OH 45819

Leroy G. Holzer

for The Helping Hand
4287 Hunters Chase Lane
Wooster, OH 44691

Vicki M. Norris

for Century Telephone Company of Ohio
17 South High Street, Suite 1250
Columbus, OH 43215

Lloyd Taylor, President

for Arcadia Telephone Company
102 Freemont Street

Arcadia, OH 44804

Larry Whipkey

ALLTEL Telephone Services Corp.
One Allied Drive, Bldg. IV
P.O.Box 2177

Little Rock, AR 72203/2177

Donald E. Evans, President
Benton Ridge Telephone Company
140 Main St.

P.O. Box 180

Benton Ridge, OH 45819

Dennis Depinet

Bascom Mutual Telephone
P.O. Box 316

Bascom, OH 44809

Nancy V. Buchan, Tariff Analyst 11

for Century Telephone Enterprises, Inc.
P.O. Box 4065

Monroe, LA 71211-4063

Gerald A. Cooper, Esq.

Thompson, Hine & Flory

for Champaign Telephone Company
10 West Broad Street

Columbus, OH 43213-3435
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Sandra M. Wolfe

for Chillicothe Telephone Company
68 East Main Street

P.O. Box 480

Chillicothe, OH 45601-0480

John E. Selent, Esq.

Him, Doheny & Harper

for Coin Phone Management Co.
2000 Meidinger Tower
Louisville, KY 40202

Robert Kaufman, President
Continental Telephone Company
88 E. Rice Street

Continental, OH 45831

Eric Damman, Manager

Farmers Mutual Telephone Company
P.O.Box 118

Okolona, OH 43550

Martin L. Ellerbrock
for CPA Services, Inc.
1909 S. Main Street.
Findlay, OH 45840

Fort Jennings Telephone Company
65 West Third Street

P.O. Box 146

Fort Jennings, OH 45844

Tom McCloud

Regulatory Specialist

for Cincinnati Bell Telephone Company
P.O. Box 2301

Cincinnati, Oh 45201

J. Earl Belch, President

Columbus Grove Telephone Company
118 West Sycamore Street

Columbus Grove, OH 45830

Thomas J. Brockman, President
Doylestown Telephone Company
&1 N. Portage Street
Doylestown, OH 44230

Karen Picard

for The Conneaut Telephone Co.
224 State Street

P.O. Box 579

Conneaut, OH 44030-0579

Ellis Jacobs, Esq.

Edgemont Inc./Legal Aid Society of Dayton
333 W. First Street, Suite 500

Dayton, OH 45402

Richard O. Kern, President
Germantown Independent Telephone
36 North Pium Street

P.O. Box 157

Germantown, OH 45327



¥

Glandorf Telephone Company Inc.
135 South Main Street (REAR)
P.O. Box 31

Glandorf, OH 45848-0031

*Joseph R. Stewart, Esq.

for Sprint/UTO

50 West Broad Street, Suite 3600
Columbus, OH 43215

Hugo Miller

President

McClure Telephone Company
P.O.Box 26

McClure, OH 43534

Gerald A. Cooper, Esq.

Thompson, Hine & Flory

for Little Miami Com. Corp., Middle Point Home Tel. Sycamore
Tel., Ridgeville Tel.

10 West Broad Street

Columbus, OH 43215-3435

Keith Keck

President

Oakwood Telephone Company
P.O. Box 278

Oakwood, OH 45873

Gwenn Maguire

Orwell Telephone Company
70 South Maple Street

P.O. Box 337

Orwell, OH 44076-0337

Jack D. Phillips
Regulatory Staff Manager
Frontier Telephone Group
14450 Burnhaven Drive
Burnsville, MN 53306

Ralph L. Miller

General Manager

Kalida Telephone Company, Inc.
121 East Main Street

P.O. Box 267

Kalida, OH 45853

*Judith B. Sanders, Esq.

Bell, Rover & Sanders Co., L.P.A,
33 South Grant Avenue
Columbus, OH 43215-3927

Richard L., Ringler

Nova Telephone Company
255 Township Road 791
P.Q. Box 27

Nova, OH 44859-0027

*J. Raymond Prohaska, Esq.
Thompson, Hine & Flory

for Ohio Telecommunications Industry Association

10 West Broad Street
Columbus, OH 432135

Donald J. Hoersten

Ottoville Mutual Telephone Company

245 W. Third Street
P.O. Box 427
Ottoville, OH 45876



Pattersonville Telephone Company
Office of the President

P.O. Box 276

Carrollton, OH 44615-0276

R. Chad Ecihard

United Telephone Company of Ohio
900 Springmill Street

P.O. Box 3555

Mansfield, OH 44907

Fred Phillips

President

Vantue Telephone Company
P.O. Box 247

Vanlue, OH 45890

Allen Patchin

Mayor

West Farmington

P.O.Box 4

West Farmington, OH 44491

Ruby A. Rimer

for Vaughnsville Telephone Company
P.O. Box 67

Vaughnsville, OH 45893

Janet E. Sholl

The Arthur Mutual Telephone Company
21980 SR. 637

Defiance, OH 43512

Mr. Michael I. Woodring

Sherwood Mutual Telephone Association
P.O. Box 4572

Sherwood, OH 43556

Mike M Plows

for Telephone Service Company
2 Willipie Street

P.O. Box 408

Wapakoneta, OH 45895

Donald E. Stachler

General Manager

Wabash Mutual Telephone Company
6670 Wabash Road

Celina, OH 45822

Paul J. Stefanko

Director

for Lake County Board of Commissioners
125 East Erie Street

Painesville, OH 44077

*David C. Bergmann, Esq.
Office of Consumers Counsel

77 South High Street, 15th Floor
Columbus, OH 432135

Boyd B. Ferris, Esq.
Ferres & Ferris

for The New Knoxville Telephone Company

2733 West Dublin-Granville Road
Columbus, OH 43235-4268
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Sally W. Bloomfield
Bricker & Eckler

100 South Third Street
Columbus, OH 43215

A.R.C. Networks, Inc.
1304 Veterans Memorial Highway
Hauppauge, NY 11788

Ameritech Communications, Inc.
300 South Riverside Drive
Chicago, IL 60606

Bruce Weston, Esq.
169 West Hubbard Avenue
Columbus, OH 43213

*Copy served on these parties via facsimile

Thomas E. Lodge, Esq.
Thompsen, Hine and Flory

10 West Broad Street, Suite 700
Columbus, OH 43215-3435

Advanced Lightwave Communications
125 Fulion Street, S.W.
Warren, OH 44483

Blue Ribbon Rentals II, Inc.
DBA Talk One America
2680 State Road

Cuyahopa Falls, OH 44223
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Mayy Beth Richards
Deputy Bureau Chief
Common Carrier Bureau

. Federal Communications Commigsion
1529 M Street, N.W., Room 500
Washington, D.C, 20554

In re Implementation of the Pay Telephone
_Reclassification and Compensation Provisions
of the Telecommunications Act of 1996,

CC Docket No. 96-128

Dear Mary Beth:

I am writing on behalf of the RBQC Payphone Coalition to -
request a limited waiver of the Commission's intrastate tariffing
requirements for basgic payphone lines and unbundled features and
functions, as set forth in the Commission's Orders in the above-
captioned docket. I am also authorized to state that Ameritech
joins in this request.

As we discussed yesterday, and as I explained in my Letter
of April 3, 1997, none of us understood the payphone orders to
require existing, previocusly-taxiffed intrastate payphone
services, such as the COCOT line, to meet the Commlsslon's ‘new
services” test. It was our good faith belief that the "new
services” test applied only to new services tariffed at the
federal level. It was not until the Bureau issued its
*Clarification of State Tariffing Requirements” as part of its
order of April 4, 1997, that we learned otherwise.

In most States, ensuring that previously tariffed payphone
services meet the "new services” test, although an onercus
process,; should not be too problematic. We are gathering the
relevant cost information and will be prepared to certify that
those tariffs satisfy the costing standards of the ‘new services"
test. In some States, however, there may be a discrepancy
between the existing state tariff rate and the “new servicesg”
test; as a result, hew tariff rates may have to be filed. For
example, it appears that, in a few States, the existing state
tariff rate for the COCOT line used by independent PSPs may be

APR 10 797 16:21 202 418 0236 PAGE. 002
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KeLLoGG, HUBER, HANSEN, TODD & EVans, PLL.C.

Mary Beth Richards
Ppril 10, 1897

. Page 2

toe low to meet the new servxces test and will therefore have  ..coimcmm
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In order to-allow deregulation to move forward and ensure
that LEC P3Ps are able to compete on a level playing field
starting, as planned, on April 15, 1997, we propose that the
limited waiver issued by the Commission on April 4 for interstate
tariffs apply to intrastate payphone tariffs as well.
Specifically, we regquest that the Commission grant us 45 days
from the April 4th Qxder to file new intrastate tariffs, in those
States and for those services where new tariffs are required.
Each LEC will undertake to file with the Commission a written ex
parte document, by April 15, 1997, attempting to identify those
tariff rates that may have to be revised.

Unlike with federal tariffs, there is of course no guarantee
that the States will act within 15 days on these new tariff
filinges, particularly where rates are being increased pursuant to
federal gquidelines. Provided, however, that we undertake &nd -
follow-through on our commltment to ensure that existing tariff
rates comply with the "new services” test and, in those States
and for those services where the tariff rates do not comply, to

file new tariff rates that will c0mply, we believe that we should.

e eligible for per call compensation starting on April 1Sth.
Once the new state tariffs go into effect, to the extent that the
new tariff rates are lower than the existing onesg, we will
undertake to reimburse or provide a credit to those purchasing
‘the services back to April 15, 193%7. (I should note that the
FTiled-rate doctrine precludes either the state or federal
government from ordexring such a retrcactive rate adjustment.
However, we can and do voluntarily undertake to provide one,
consistent with state regulatory requirements, in this unique
circumstance. Moreover, we will not seek additional
reimbursement to the extent that tariff rates are raised as =z
result K of applying the ‘new services” test.)

The LECs thus ask the Commission to waive the requirement
that effective intrastate payphone tariffs meet the “new services
test,” subject to three conditions: (1) LECs must file a written
gx parte with the Commissiom by April 15, 1997, in which they
attempt to identify any potentially non-compliant state tariff
rates, (2) where a LEC's state tariff rate does not comply with
the *new services” test, the LEC must file a new state tariff
rate that does comply within 45 days of the April 4, 1957 Qrder,
and (3) in the event a LEC files a new tariff rate to comply with -
the “new services” test pursuant to this waiver, and the new
tariff rate is lower than the previous tariff rate as a result of
applying the "new services” test, the LEC will undertake

(TUE)DEC 26 2006 15:05-5T. 13:03/No. 6822782641 P
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KELLOGG, HUBER, HANSEN, TODD & EVvAaNs, PLL.C,

Mary Beth Richards
April 10, 1937
Page 3
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The requeskted waiver is appropriate both because special
circumstances warrant a deviation from the general rule and
because the waiver will serve the public interest. Because the
federal “new services” test has not previously been applied to
existing state services -- and becauge the LECs did not
understand the Commission t¢ be requiring such an application of
the test until the Commission issued its clarification order just
a few days ago -- speclal circumstances exist to grant a limited
waiver of brief duration to address thig responsibility. 1In
addition, granting the waiver in this limited circumstance will
not undermine, and is consistent with, the Commission's overall
policies in CC Docket No. 96-128 to reclassify LEC payphone
assets and ensure fair PSP compensatlon for all calls originated
from payphones. And competing PSPs will suffer no disadvantage.
Indeed, the voluntary reimbursement mechanism discussed above --
which,ensures that PSPs are compensated if rates go down, but
does not require them to pay retroactive additional compensation
if rates go up -- will ensure that no purchaser of payphone
services is placed at a disadvantage due to the limited wailver.

- Accoxrdingly, we request a limited waiver, as outlimed above,
of the Commission's intrastate tariffing reguirements for basgic
payphone linee and unbundled features and functions.

We appreciate your urgent consideration of this matter.
Copies of this letter have been served by hand on the APCC, AT&LT,
MCI and Sprint.

Yours sincerely,

““ujh¢\¢5;{ k&i;IEW’r—

Michael K. Kellogg -

cc: Bah Abeyta ‘Christopher Helmann +Breént Olson
vThomas Boasberg  \Radhika Karwarkar tMichael Pryor
~€raig Brown \Regina Keeney James Schlichting
Mitchelle Carey Hiinda Kinney Blaise Seinto
WMichael Carowitz €arol Mattey _Apnne Stevens
LFames Casserly 1A Richard Metzger PRichard Welch
‘LFames - Coltharp \dohn B. Muleta Christopher Wright

Rose M. Crellin wady Nitsche
vpan Gonzalez
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Mary Beth Richards

Depuity Bureau Chief

Commeorl Carrier Bureau
Federal Communications Comm'n
1919 M Street, N.W., Room 500
Washington, D.C. 20554

In re Implementation of the Pay Telephone

Reclassification and Compensation Provisions

of the Telecommunications Act of 1996,
CC Docket No. 96-128

Dear Mary Beth:

This letter will clarify the request I made yesterday on

behalf of the RBOCs for a limited waiver of the Commission's
intrastate tariffing requirements for basic payphone lines and

unbundled features and functions.

To the best of my knowledge,
April 15, 1997, have)
payphone lines and unbundled features and functions
the Commission's order.
requirement.

all the RBOCs have {or will by
effective state tariffs for all the basic

required by

We are not seeking a waiver of that
We seek a waiver only of the requirement that those

intrastate tariffs satisfy the Commission's “new services™ test,
The waiver will allow LECs 45 days (from the April 4 Order) to
gather the relevant cost information and either be prepared "o
certify that the existing tariffs satisfy the costing standards
of the ‘new services” test orxr to file new or revisged tariffs that ,

do satisfy those standards. Furthermore,

as noted,-:

where now or

revised tariffs are reguired and the new tariff rates are lower

than the existing ones, we will undertake

(congistent with stated

-reguirements) to reimburse or provide a credit back to April 15,°

19897,
tdriffe.

to those purchasing the services under the existing

P
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I hope _this clarification ig helnful. Conise.of.t
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and ONA*® network information disclosure requirements, the Commission waived the notice
period in order to ensure that these services are provided on a timely basis consistent with the
other deregulatory requirements of the order.*® Pursuant to this waiver, network information
disclosure notification on the basic network payphone services must be made by the BOCs by
January 15, 1997 for services to be provided by April 15, 1997.

147. The Report and Order required that tariffs for payphone services must be
filed with the Commission as part of the LECs’ access services to ensure that the services are
reasonably priced and do not include subsidies. Because, Section 276 specifically refers to the
application of Computer III and ONA requirements, at a minimum for BOC provision of
payphone services, we concluded that Computer II1 tariff procedures and pricing are appropriate
for basic payphone services provided by LECs to other payphone providers. Pursuant to Section
276(c), any inconsistent state requirements with regard to this matter are preempted.

148. The Report and Order declined to require additional unbundling of network
elements for payphone service for all LECs. We found that such unbundling is not necessary
to provide payphone services and that some features require substantial costs to make switch
changes. Moreover, the Report and Order noted that, pursuant to Computer III and ONA
requirements, BOCs must unbundle additional network elements when requested by payphone

further recon., 4 FCC Red 5927 (1989) (Phase II Further Reconsideration Order); Phase II Order vacated, California
I, 905 F.2d 1217 (9th Cir. 1990); Computer III Remand Proceeding, 5 FCC Rcd 7719 (1990) (ONA Remand Order),
recon., 7 FCC Rcd 909 (1992), pets. for review denied, California v. FCC, 4 F.3d 1505 (9th Cir. 1993) (California
ID); Computer III Remand Proceedings: Bell Operating Company Safeguards and Tier 1 Local Exchange Company
Safeguards, 6 FCC Red 7571 (1991) (BOC Safeguards Order), BOC Safeguards Order vacated in part and remanded,
California v. FCC, 39 F.3d 919 (9th Cir. 1994) (California IIT), cert. denied, 115 S.Ct. 1427 (1995). See also Bell
Operating Companies’ Joint Petition for Waiver of Computer II Rules, Memorandum Opinion and Order, 10 FCC
Rcd 1724 (1995); Computer III Further Remand Proceedings: Bell Operating Company Provision of Enhanced
Services, 10 FCC Rcd 8360 (1995).

9 Filing and Review of Open Network Architecture Plans, 4 FCC Red 1 (1988) (BOC ONA Order), recon.,
5 FCC Rcd 3084 (1990) (BOC ONA Reconsideration Order); 5 FCC Red 3103 (1990) (BOC ONA Amendment
Order), erratum, 5 FCC Rcd 4045, pets. for review denied, California v. FCC, 4 F.3d 1505 (9th Cir. 1993), recon.,
8 FCC Rcd 97 (1993) (BOC ONA Amendment Reconsideration Order); 6 FCC Red 7646, 7649-50 (1991) (BOC
ONA Further Amendment Order); 8 FCC Red 2606 (1993) (BOC ONA Second Further Amendment Order), pet.
for review denied, California v. FCC, 4 F.3d 1505 (9th Cir. 1993).

450 Network disclosure requirements are discussed in Computer II, 2 FCC Rcd at 150-151; 3 FCC at 23-24; and
Computer III at 3 FCC Rcd at 1164-65. The Commission may waive a rule for good cause shown, in whole or in
part, on the Commission’s own motion or petition. 47 C.F.R. § 1.3. Regarding the waiver standard, see Wait Radio
v. Federal Communications Commission, 418 F.2d 1153 (D.C. Cir. 1969); Northeast Cellular Telephone Co. v.
Federal Communications Commission, 897 F.2d 1164 (D.C. Cir. 1990). See also Inmate Services Waiver Order
11 FCC Red at 8013 (granting a waiver of the network disclosure notice period to enable the provision of payphone
services for inmate payphones before the required notice period).
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tariffing of payphone services, on reconsideration we modify the federally tariffing requirement
as discussed below.*® Accordingly, as required in the Report and Order, LECs must provide
tariffed, nondiscriminatory basic payphone services that enable independent providers to offer
payphone services using either instrument-implemented "smart payphones" or "dumb" payphones
that utilize central office coin services, or some combination of the two in a manner similar to
the LECS. LECs must file those tariffs with the state. In addition, as required by the Report and
Order, any basic network services or unbundled features used by a LEC’s operations to provide
payphone services must be similarly available to independent payphone providers on a
nondiscriminatory, tariffed basis. Those unbundled features or functions must be tariffed in the
state and federal jurisdiction. Federal tariffing of unbundled network features is consistent with
Computer III and ONA. The Commission has also required, for example, federal tariffing of
originating line screening services.*’

163. We require LECs to file tariffs for the basic payphone services and
unbundled functionalities in the intrastate and interstate jurisdictions as discussed below. LECs
must file intrastate tariffs for these payphone services and any unbundled features they provide
to their own payphone services. The tariffs for these LEC payphone services must be: (1) cost
based; (2) consistent with the requirements of Section 276 with regard, for example, to the
removal of subsidies from exchange and exchange access services; and (3) nondiscriminatory.
States must apply these requirements and the Computer III guidelines for tariffing such intrastate
services.*?  States unable to review these tariffs may require the LECs operating in their state
to file these tariffs with the Commission. In addition, LECs must file with the Commission
tariffs for unbundled features consistent with the requirements established in the Report and
Order.*® LECs are not required to file tariffs for the basic payphone line for smart and dumb
payphones with the Commission. We will rely on the states to ensure that the basic payphone
line is tariffed by the LECs in accordance with the requirements of Section 276. As required
in the Report and Order, and affirmed herein, all required tariffs, both intrastate and interstate,
must be filed no later than January 15, 1997 and must be effective no later that April 15, 1997.

Where LECs have already filed intrastate tariffs for these services, states may, after considering
the requirements of this order, the Report and Order, and Section 276, conclude: 1) that existing
tariffs are consistent with the requirements of the Report and Order as revised herein; and 2) that
in such case no further filings are required. We delegate authority to the Common Carrier
Bureau to determine the least burdensome method for small carriers to comply with the

0 Section 276(c) also provides for the preemption of inconsistent state requirements.

®1 policies and Rules Concerning Operator Service Access and Pay Telephone Compensation, CC Docket No.

91-35, Third Report and Order (rel. Apr. 5, 1996) at para. 34.

2 The new services test required in the Report and Order is described at 47 C.F.R. Section 61.49(g)(2). See
also Amendments of Part 69 of the Commission’s Rules Relating to the Creation of Access Charge Subelements for
Open Network Architecture, CC Docket No. 89-79, 6 FCC Red 4524, 4531(1991) at paras. 38-44.

493 Report and Order at para. 146-148.
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Finally, the PAO expressed its strong desire that the Commission issues its ruling in this
matter without further delay.

We trust the Commission will find this information useful. Please contact me without
hesitation should you have any further questions or requests for additional information pertaining
to this matter.

Very truly yours,
Technology Law Group, L.L.C.

Neil S. Ende
Alexandre B. Bouton
Greg Taylor

Counsel to the Payphone Association of Ohio

NSE/hs
Encs.



